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Editor's Note: With this edition, TLP is com-
mencing a new serialization of excerpts —
this time of an articulate and sharply analyti-
cal book pulling the covers off of much of
what is inherently wrong with sex offender
civil comitmenn t (SOCC) laws, or, as these
authors call it "Sexual Violent Predator Legis-
lation" {"SVP laws”). Brace for enlightenment
— and anger.

Michael L.. Perlin & Heather Ellis Cucolo,
Shaming the Constitution: The Detrimental
Results of Sexual Violent Predator Legislation
(Philadelphia: Temple University Press, 2017)
Text Excerpts:

"Chapter 1: [ntroduction

p. 1. [The authors explain the term,
sexually violent predators’ (SVPs) as
'individuals who, after conviction for a variety
of sexually based offenses ~ some violent,
some not — become eligible for lang-term
“‘civil” commitment under “sexual violent
predators dcts” (SVPAs) at the end of their
prison terms. ...[Tlhis population 'has be-
come the lightning rod for our fears, our ha-
treds, and our punitive urges." (quoting M.
Perlin, “There's No Success Like Failure/ and
Failure's No Success at All: Exposing the
Pretextuality of Kansas v. Hendricks," 92 Nw
U. L Rev. 1247, 1248 (1998))]. No other
population is more vilified, more subject to
media misrepresentation, and more likely to
be denied hasic human rights. [See Heather
Ellis Cucolo & Michael I. Perfin, “Preventing
Sex Offender Recidivism Through Therapeu-
tic Jurisprudence Approaches and Special-
ized Community Integration,” 22 Temple Pol.
& Civ. Rts. L. Rev. 1, 22012).] The endless
emotionally charged debates that have en-
sued — seeking a strategy to best maintain
safety by containing the 'sexual predator —
are often premised upon ‘incorrect facts and
spurious data that have been distorted and
skewed to support political agendas that
respond to = or perhaps in some cases, incite
- community outcries for retribution’ [citing,
inter alia, Michelle Meloy et al., “Sex Offender
Laws in America: Can Panic-Driven Legisla-
tion Ever Create Safer Societies?,” 20 Crim.
Just. Stud. 423, 424-28 (2007)]. It is clear
that sexual offender civil commitment and
community containment laws were developed
as reactionary responses to the widely feared
but statistically rare, violent, child-directed,
and stranger-perpetrated sex crime. [See
Kevin M. Carlsmith et al, “The Function of
Punishment in the 'Civil Commitment of
Sexually Violent Predators,” 25 Behav. Sci. &
Law 437, 445-47 (2007).

pp. 1-2: In this book, we draw on law, be-
havioral sciences, and other disciplines to

show that society's ‘solutions’ to the issues

before us are all wrong. Not only are they

wrong; they are also counter-productive.

Rather than making our communities safer,

these 'solutions' make our communities more

dangerous.

pp. 2-3: ...[W]e consider a broad range of
controversial, contentious and complex ques-
tions, questions that are — and should be — of
great interest to those who study this area
and who are involved in legal representation

(both of individuals and of state entities)in this

area, These questions include (but are not

limited to) the following:

e The unreliability of the science underlying
the laws as they relate to the constitution-
ality of how we predict future risk

e The inadequacy of counsel (or, in some
states, the complete fack of counsel) mak-
ing it less likely that trials and hearings
actually ‘do justice,’ a mandate that is all
too often missing in the cases we discuss
here, and an inadequacy that often ignores
the ‘special obligation’ on the part of prose-
cutorial agencies 'to promote ‘justice and
the ascertainment of truth’

e The unconstitutional impact of these laws,
with special focus on violations of the first
and Fifth Amendments, privacy rights, and
the ex post facto clause

¢ The inappropriate imposition of a presump-
tion of dangerousness that distorts the
entire fact-finding process

e The way that trial courts regularly misstate
and misunderstand the empirical and
statistical ‘evidence' that is supposed to
underpin individual decision making in this
area, a topic inexorably related to the
quality of research that is actually under-
taken and the misuse of statistical infor-
mation by some of those who do the re-
search

® [ssues related to treatment and institutional
conditions in SVPA facilities and the
‘effectiveness’ of long-term community
supervision

e An empirical assessment of state respons-
es to U.S. Supreme Court decisions such
as Kansas v. Hendricks [521 U.S. 346
(1997)] and Seling v. Young [531 U.S. 250
(2001)] and an assessment of the proce-
dures established by states following those
decisions, raising the question of whether
it is necessary to revisit the assumptions
about confinement and treatment of indi-
viduals subject to SVPA laws that underlie
both of those opinions and asking the hard
question of whether Hendricks must be

deemed ‘bad law,’ considering what has
transpired in the intervening years
(acknowledging the lack of any sort of
treatment available at some SVPA facili-
ties, the lack of effective treatment even
where minimal treatment is provided , the
reality of the low future risk and low recidi-
vism rates of many institutionalized sexual
offenders, and our inability to effectively
predict positive risk), thus forcing society
to reconsider the entire structure and
implementation of sexual offender laws

e The conflicts between state and federal
laws with regard to the enactment of the
Adam Walsh Child Protection and Safety
Act, specifically focusing on community
nofification, registration, and residency
restrictions

¢ The implications of the inclusion of juve-
niles in many SVP laws following imple-
mentation of the Walsh Act and, as part of
that Act, the concomitant creation of a Sex
Offender Registration and Notification Act
(SORNA), authorizing a national registry
and inspiring liigation over questions
related to restrictions on where sexual
offenders may be housed in the communi-
ty

e The need to consider international per-
spectives, with regard to comparative law
{(how these issues are dealt with in other
nations), international human rights laws
{focusing on such questions as whether
international conventions [e.g., the UN.
Convention on the Rights of Persons with
Disabilties and the UN Convention
Against Torture] are applicable to this
population), and how our SVPA system is
viewed in other nations

e How therapeutic jurisprudence (TJ) can
and should be used as a lens and a filter in
the study of this issue and how TJ offers
the best hope at coming to a positive
resolution of the dilemmas we discuss in
this work.

p. 4 ..Twenty individual states and the
federal government have enacted laws con-
fining individuals who have been adjudicated
as ‘sexually violent predators’ to civil commit-
ment facilities post-incarceration and/or post-
conviction. Additionally, in many jurisdictions,
offenders who are returned to the community
are restricted and monitored under communi-
ty notification, registration and residency
limitations. Targeting, punishing, and ostra-
cizing these individuals has become an ob-
session in society, clearly evidenced in the
constant push to enact even more restrictive
legislation that breaches the boundaries of
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constitutional protections.

pp. 4-5: We now know some important
countervailing realities.  Forensic psy-
chologists have demonstrated — beyond
doubt - that the actuarial instruments
regularly used to determine who is such a
‘predator’ are fatally flawed. ...The strat-
egies we have adopted to make our
communities safer — including but not
limited to sexual offender registriies -
have failed miserably in their intent and,
in fact, have often had the opposite out-
come [see, e.g., Molly J. Walker Wilson,
“The Expansion of Criminal Registries
and the Hliusion of Control,” 73 La. L. Rev.
509 (2013)]. Laws such as Megan's Law
have been shown to have no significant
ameliorative impact on the problems we
face. Media hysteria exacerbates all of
this and strangles any attempts at legisla-
tively remediating the situation. And
counsel appointed to represent this popu-
lation - if, indeed, any counsel is appoint-
ed - is, in many jurisdictions, uniformly
ineffective, to the degree that such law-
yers are often, in the famous words of
Judge David Bazelon, ‘walking violations
of the Sixth Amendment.’

p. 5. We have written this book to focus
on these issues, to show how our social
and legislative policies are not simply
ineffective but counter-productive, failing
to add to public safety while ruining lives.
This counter-productive failure, again, is
abetted by the basest sort of media
pandering and the slavish responses of
state legislators, each seeking to outdo
each other in promoting the most repres-
sive (and useless) laws....

...[W]e discuss four factors — sanism,
pretextuality, heuristic reasoning, and
false 'ordinary common sense' (OCS) —
that contaminate all of mental disability
law, but especially sexual offender law....
pp. 5-6: ...Once the Supreme Court
upheld Kansas's civil commitment stat-
ute, many other states and the federal
government began to enact their own
forms of sexuai offender civil commitment
legislation, again, almost inevitably and
inexorably, in response to high-profile
sexual crimes.... As Professor Melissa
Hamilton has noted, 'Through repeated
publication of their names and photo-
graphs, telegenic victims of sex crimes,
particularly those young and cute, literally
become the ‘poster children” for the
moral panic and public demands for
officials to do something to protect poten-
tiat future victims.’

We also consider how, in response to
the media's depictions of offenders as
|high recidivists with a ‘child-snatching
stranger’ profile, a general outcry arose
for higher sanctions once an offender
was released to the community. Pres-
sures from the general public inspired
political agendas that demanded further
control over and monitoring of sexual
offenders in the community through

residency restrictions and community
notification. [collectively citing: Megan's
Law; the Jacob Wetterling Act; the Adam
Walsh Child Protection and Safety Act;
and SORNA. See also, e.g.: Wayne A.
Logan, "Megan's Laws as a Case Study
in Political Stasis,” 61 Syracuse L. Rev.
371, 373-80 (2011); Melissa Hamilfon,
“Public Safety, ‘Individual Liberty, and
Suspect Science: Future Dangerousness
Assessments and Sex Offender Laws,”
83 Temple L. Rev. 697, 701 (2011).]

p. 6: ...We [will] turn our attention to
what we call ‘confounders” how this
entire process is shaped — a better word,
perhaps, is warped ~ by the role of the
media. It cannot be denied that moral
panic is the progenitor of the resuiting
laws, and media panic was in almost all
instances, the catalyst that spawned the
political motivations leading to an outcry
for stricter sexual offender laws and
legislation. The media has played a
significant role in shaping public percep-
tions and has contributed to the enact-
ment of harsher sexual offender legisla-
tion. Media portrayals of the offender as
a 'monstrous evil ...unable to control'
sexual offending behavior have also had
an impact on court decisions — from the
state trial courts to the U.S. Supreme
Court - and, additionally, have dispropor-
tionately influenced congressional opin-
ion [citing John Douard, “Sex Offender as
Scapegoat: The Monstrous Other Within,”
53 N.Y.L. Sch. L. Rev. 31, 31 (2008-09)).

[Next} we outline the specifics of the
litigation under sexual offender laws — the
significance of a series of trial process
issues that have a direct impact on the
adjudicatory process, including the right
to counsel, the right to experts, and the
application of evidentiary rules at trial,
and the relationship between the assess-
ment of risk and the science that alleged-
ly underlies that assessment, including
the complex and unique use of risk as-
sessment tools in the determination of
future dangerousness and how such use
complicates the trial process.
pp. 6-7: On the question of trial process
issues, we look at a broad array; matters
involving ineffectiveness of counsel, the
lack of independent mental health profes-
sional expertise generally made available
to persons subject to SVPA commit-
ments, the unreliability of so much of the
underlying science that is relied upon in
such cases (with a special focus on the
myth that the actuarial tests often used
are actually reliable), the application at
trial of the rules of evidence (with special
focus on the admissibility of evidence of
prior bad acts, hearsay rules, and the
admissibility of polygraph tests), the
status of uncharged acts in this process,
and issues refated to jurors’ pre-existing
attitudes.  [collectively citing: Tamara
Rice Lave, "Controlling Sexually Violent
Predators: Continued Incarceration at
What Cost?, 41 New Crim. L. Rev. 213,
213 (2011);, Deirdre M. Smith,

‘Dangerous Diagnoses, Risky Assump-
tions, and the Failed Experiment of
‘Sexually Violent Predator’ Commitment,
67 Okla. L. Rev. 619, 687 (2015).] In this
section, we also examine a range of
constitutional issues:
The defendant's right not to participate in

talk’ treatment
The scope of the defendant's privacy

rights.

The right to remain silent at trial

The right to testify at trial

The right to self-representation
The applicability of the patient-therapist

privilege '

As we discuss in this chapter, the public

perceptions of offenders and of the fre-
quency of certain sorts of offenses, and
the constancy of false beliefs in errone-
ously inflated high rates of recidivism,
have contributed to a panoply of serious
legal errors in the adjudication of sexual
offender cases. Evidentiary rules are
bent and compromised, ineffective coun-
sel is accepted, unreliable statistical tools
based on ‘junk-science' are admitted,
and, overwhelmingly, courts rely on
hearsay evidence that should be inadmis-
sible. And this is all abetted by the
Court's majority opinion in Hendricks,
which only encourages justification of the
confinement of offenders without any
substantive treatment or preparation for
reintegration into society. _

p. 8 ...[W]e consider the 'real world’

‘significance of the Supreme Court deci-

sions already referred to, with an eye to
their actual empirical and measurable
impact on the population and facilities in
question. Here we evaluate and assess
state responses to, especially, the Hen-
dricks and Crane cases and seek to
answer these difficult questions:

Is it necessary to revisit the assumptions
about confinement, treatment, and the
individuals subject to SVPA laws that
underlie those opinions?

Should the decision in Hendricks be
revisited, considering what has tran-
spired in the two decades since the
case was decided?

How do these decisions allow trial courts
and state appellate courts to ignore
the reality of the low future risk and
low recidivism rates of many institu-
tionalized sexual offenders? How can
we meaningfully contextualize these
decisions with the reality that we are
still unable to effectively predict actual
risk? And how important is the reality
that courts will often disregard con-
cemns about the validity and reliability
of some of the statistical tools that are
relied on in these cases, since paying
attention to that reality might interfere
with the legislative intent embodied in
the SVPA laws?

What impact, if any, do these cases
have on (1) our ability to assess the

‘effectiveness’ of community supervision,

(2) the quality of research that is pro-

duced and published in this area and the
attendant frequent misuse of statistical
information, (3) the ways that courts
continue to  misstate/misunderstand
empirical evidence, and (4) the reality
that the registries that were created in
response to these cases simply fail to
provide community safety?"
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NARSOL’s Paul Shannon

Asks Everyone:

Is This Really the
Way We Want to
Live?

Paul Shannon, “Is This Really the Way
We Want to Live?”, Speech at NAR-
SOL's 2022 Conference Awards Ban-
quet, transcribed and reported at Titus
House Newsletter, August 2022, pp. 1, 3
Text excerpts:

“...We launched RSOL fifteen years
ago with a manifesto | published in the
Counterpunch online magazine. It be-
gan:

‘There is today in our country a grow-
ing threat to our legal system, to the
rights of all of us, to the quality of life of
children, and to common sense. This
threat has been fanned by prosecutors,

“nurtured by the media, and ignored by

those who usually speak out against

such dangers.

In its most narrow sense, this threat
can be defined as the particular ap-
proach to sexual deviance embodied in
‘the ever-more-draconian laws against
all behaviors labeled ‘sex offenses’ ~
including those committed by minors —
and in the sex offender registries of
every state and the federal govern-
ment. In this approach to sex offenses,
slander, hysteria, and demonization
often replace reason, solid research,
and proportionality.

But more broadly, the danger consists
of an all-out assault on fairness, on the
reputations of some of our most caring
people, on necessary social relation-
ships, and on our critical ability to con-
front the deepening social paranoia of
21st century America.’

It went on with many specifics and then
it closed:

‘The present crusade is spreading
fear and loathing across our society.
Our society does not need more fear
and loathing. It needs trust and dignity
and redemption. At present there is no
telling how far this self-destructive
approach to social problems related to
sexuality can go - unless people capa-
ble of courage, compassion, and com-
mon sense stand up to stop it and tumn
our country's attention to real solutions

(Continued on page 3)
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(Continued from page 2)

to our problems.’

We were stunned by the widespread
response from people of alf walks of life
across the country. 1500 people signed
on (including Chrysanthi Leon, our first
keynoter of this conference; Dr. Fred
Berlin from Johns Hopkins; and historian
Howard Zinn) leading to the formation of
RSOL. . :

Tonight, though, I'd like to briefly call
your attention to something mentioned in
this manifesto. Specifically, the notion of
confronting the deepening social para-
noia of 21st century America and turning
our country's attention to real solutions to
our problems.

For the impact of the insidious attitudes
we are dealing with go far beyond our
group here, go far beyond the registrant
community.

Yes, we know that the registry, residen-
cy restrictions, job and housing discrimi-
nation, and civil commitment have terrible
impacts on registered citizens and their
families. But the reality is that there is no
one out there whose life is not negatively
affected by these ideas that poison our
lives.

| offer you the idea that the feelings of
fear and loathing directed toward those
accused or convicted of a sex offense
undermine the ability of every person in
this country to live out their own lives, to
tell their own story in this world, and to
find the happiness that they and their
children are capable of.

The mantra, of course, by those who
presently oppose us is 'protect the chil-
dren.’ But this is really our call, to protect
the children - and not just from sexual
violence but from the fear of not being
free, the fear that they are surrounded by
demons on every side, the fear of mythi-
cal dangers —'so they can both live their
lives more fully and learn how to protect
themselves from actual dangers.

And the harm spreads into many cor-
ners of American life. There is no one
out there whose life is not negatively
affected by these ideas.

How can anyone’s life not be curtailed
with the threat of false accusation or
misunderstanding leading to shaming
and social banishment hanging over our
heads?

Lenore Skenezy, our banquet speaker
several years ago, documents the tragic
things we do to ourselves and our kids in
daily life America in the name of protect-
ing them.

A man helping a child in"trouble is sus-
pect instead of it being the most natural
thing in the world;

Life "is perilous for male coaches of
female athletes;

Men avoid becoming teachers for ele-
mentary school kids for fear of parents'
suspicions - even though their presence
in the classroom would be most helpful to
many of those kids;

Helping a lost little girl find her dad gets
you beaten to a pulp;

In fact, it is well known that men refuse
to help children out of fear of being sus-
pected of being ‘after kids.’

Is this really the way we want to live?.

So an important part of our work is to
help our neighbors to see that their lives
will be enhanced if they ditch the registry
and allow themselves to be freed from
the fear and hatred that gave birth to it.

So we engage in specific battles about
the registry, residency and ftravel re-
strictions, and the curse of lifetime civil
commitment and the beliefs that under-
gird them. But beyond this huge task, |
would ask you to see these specific
battles in the context of a broader strug-
gle, a critical struggle, to call our country
to its senses, to distinguish truth from
falsehood and sanity from lunacy.

To value redemption over condemna-
tion, justice over hysteria, respect over
shaming, and our common brotherhood
and sisterhood over all that is tearing us
apart.

The problem is that, as a country, we
have substituted the pursuit of demons in
our midst for the pursuit of life, liberty,
and happiness.

We are a country that lives in fear.
Instead of addressing our many problems
- including sexual violation ~ in ways that
make sense, we seek to destroy the
monsters that we believe infect our socie-
ty and whose destruction we think. will
make us safe.

Look at what we have done in pursuit of
these demons at home and abroad. We
have become like Ahab, chasing the
great white whale, hoping to destroy it, to
his own peril and the peril of his entire
crew.

Who will free our country from such
madness? Who will carry the torch of
common sense, farness, justice, and
even forgiveness?

Who, if not those who themselves are
victims of such demonization and mad-
ness and who stand at the epicenter of
the hysteria from which this emotional
plague spreads out to all the other parts
of the body politic as we address more
and more of our complex problems within
the framework of panic and hysteria?

For this lunacy infects the minds and
hearts of every one of us, making it im-
possible for us to address our social
problems — such as sexual violation - in
ways that could solve them and even

 begin to bring healing.

We throw billions away trying to destroy
monsters of all kinds instead of support-
ing the lives of real people who carry
heavy burdens on their shoulders as they
deal with heartbreak and illness and
foneliness and economic pressures and
homelessness.

s this really the way we want to live?

This is the question we need to address
to our neighbors and fellow citizens,
whether they live in the red world or the

blue world: Is this really the way we want
to live? — squandering our opportunity to
make our country into a place where we
all find the respect and support and
connection that all of us need?

'Friends,” we need to figure out how to
tell them, ‘can’t you see that banishing
people accused or guilty of a sex offense
- as well as other monsters you seek to
slay — is undermining your own lives and
the lives of your children?

‘That you are causing our country irrep-
arable harm at a time when we most
need to come together to effectively
address our problems — whether they be
sexual offending, the drug epidemic,
pandemics, our mental health crisis,
climate catastrophe, crippling social
polarization, or war and peace?’

ftis time to come to our senses, to base
our lives on reality, so we can make our
country into what we really want it to be.

As we struggle for justice for ourselves,
and for the registrant and civilly commit-
ted community, | hope we will all take up
this broader challenge on behalf of all of
us, so that in fighting for our own dignity,
we are also fighting for the dignity, re-
spect and justice that we all deserve."
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Virginia Report, #18:
Invalidity & Bias of
ARAIs & ‘Clinical
Adjustment”

0. RAls Score Only Condemnatory
Factors and lgnore “Protective Factors.”

RAls do not factor in any “protective
factors,” only condemnatory ones. Thus,
for instance, it is beyond dispute that
increasing age, especially from age 50
on, has a drastic reduction effect on sex-
crime recidivismThis decline is so precipi-
tous and accelerating that no instances of
recidivism could be found at age 70 or
above from which to derive a recidivism
percentage. Recidivism in the age brack-
et of 60-69 hovered at around 3% (using
those decades-old elevated recidivism
statistics now outmoded).

Because this 'aging effect’ is so marked,
it disproportionately impacts those other-
wise thought to have a higher risk of
recidivism, such as prior recidivists and
those with several RAl ‘risk factors.
From age 60 on, even those have only
that same, greatly reduced percentage as
do non-prior recidivists and those with
only up to two RAI risk factors. Yet no
RAI accounts for this with any meaningful
degree of accuracy at all. Nonetheless,
courts have committed numerous sex
offenders who were over age 60 at the
time. MSOP currently detains several of
these now in their 80s and 90s. Over
one-quarter of the MSOP detainee popu-
lation is currently age 60 or above.

More generally, all RAls treat all risk

factors as "static,” that is, as immutable
for the life of the sex offender in ques-
tion. However, many of those factors are
subject to change. More crucially, all
other so-called protective factors are
dynamic, and are ignored by RAls. This
is exemplified by Minnesota's Depart-
ment of Corrections (which ‘rides close
herd" on all sex offenders and most
especially on prior recidivists and others
deemed a high [‘Level 3] risk of re-
offense, employing 24-hour monitoring
and daily surveillance), which can rightly
boast of such a drastic reduction in
recidivism (as a “protective factor”). Yet
commitment respondents can find all of
this ignored, as if it did not exist, accord-
ing to any RAI. Other ignored protective
factors include, e.g., post-release sex
offender treatment, formation of intimate
relationship with an appropriated partner,
abstaining from drugs and alcohol, sup-
port from families, friends, etc., and even
adverse events, such as development of
a debilitating illness, among countless
others.

Note, more recently, dynamic factors
have begun to ascend in attributed sig-
nificance, such that they are often men-
tioned in sex-offender commitment pro-
ceedings. However, far more often as in
the case of MSOP, they are employed as
post-commitment excuses not to release
a committed sex offender on the conten-
tion that one of more such dynamic
factors purportedly indicate continued —
or even heightened current probability of
re-offense. Again, the virtually exclusive
use is as risk aggravators; - any
“protective” factors are largely discount-
ed or utterly ignored. " This is discussed
in connection with MSOP assessment of
those committed to it, infra. However,
that discussion applies equally to com-
mitment use of such dynamic factors,
and hence is incorporated here as well
by this reference.

Since ARA factors are static, once one
is committed based thereon, nothing one
does can alter that score. Regardless of
participation in and success at years of
treatment, and the natural effect of aging
described supra, no sex offender can
ever reduce his assigned actuarial risk of
re-offense. Hence, once in commitment, |
one is doomed to remain detained for
life.

Those using RAls typically exercise
great subjectivity as to whether to assign
a given offender a point/points for a
given factor in it and, in the case of a
factor with multiple points, whether to
assign one, both, or all of such multiple
points.  RAI “coding rules” often are
vague and lacking in specific sample
applications, allowing this subjective.
interpretation/application.

p.  'Clinical Adjustment’ of ARA-
Derived Recidivism Probability Estimates
and Misuse of 'Cherry-Picked' "Dynamic
Risk Factors” as Supposed

(Continued on page 4)
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“Criminogenic Needs” f{o Rationalize
Never-Ending Commitment.

Some evaluators of sex offender recidi-
vism have striven to "adjust’ (almost
invariably upward) scores derived from a
given RAI on “clinical" considerations.
This is just an attempt to resurrect the
"CRA" approach despite its extreme
inaccuracy. To justify this, such clinical
evaluators will cite certain facts that they
claim are beyond the factors examined
by the RAI that such evaluators claim
need to be reckoned into the probability
of the subject sex offender’s likelihood of
future re-offense. There are two prob-
lems with this argument from the stand-
point of science. Doren, supra, p. 158,
explains the first problem:

“For something truly to be beyond the
actuarial scheme, it needs to be beyond
the set of information incorporated into
the development of the instrument and
beyond the common attributes of the
research samples, not simply beyond
what we feel is tolerable. Quite typically,
instrument developers have included
data concerning number of victims, de-
gree of force, degree of injury to victims,
and many other factors in the research
underlying the instrument's development.
If those factors were not ultimately includ-
ed on the instrument, then the reason
was typically that those data did not add
anything to the instrument's effectiveness
as compared to the included items.
Hence, if a subject used a significant
degree of force to subdue his victims, this
consideration, although emotionally
upsetting to read in its details, should not
typically be viewed as beyond the actuar-
ial scheme.

Likewise, if a twice-convicted subject
has stated during sex offender treatment
that he really has 20 victims, this should
not be thought of as a reason for adjust-
ing his risk upward. (Such treatment
disclosures may actually be signs of
treatment involvement, a sign of potential
lowered risk). Statistically, his apparently
high number of victims was essentially
accounted for in the other factors includ-
ed on most risk-assessment inventories,
most particularly by his two convictions.
This is not to say that two convictions
should be directly translated to mean that
such offenders have 20 victims, only that
the number of acknowledged victims
does not regularly add information in-
creasing our accuracy in assessing risk
beyond the type of data already included
in the instruments. A subject would need
to have a very large number of victims to
be considered beyond the actuarial
scheme, and not simply a number that
seems emotionally quite disturbing.
Although prosecutors can attempt to
make the individual seem worse than
Jack the Ripper by emphasizing how
many victims the person has acknowl-
edged, evaluators should avoid as-

sessing additional risk where it is empiri-
cally known that no extra risk ex-
ists." (emphasis in original).

(pp. 167-68): [Among factors outside of
actuarial instruments that Doren cites as
claimed factors for “clinical adjustment” of
RAI probability outcomes are these:]

“Inappropriate/procriminal social behav-
iors (i.e., consisting of the total sum from
the following 18 items: impulsivity; insult-
ing, teasing, and obnoxious verbal be-
haviors; lack of consideration of others;
unconventional attitudes; criminal atti-
tudes; shallow affect, superficiality; ten-
sion; medication noncompliance; prob-
lems with housekeeping or cooking; poor
self-care and personal hygiene; sub-
stance abuse; physical self-abuse; sug-
gestible and easily led; problems with
money management; ...firestarting;
criminal associates; inappropriate de-
pendency)

‘Mood problems (i.e., consisting of the
following 7 items: excitement, anxiety,
mania, anger, blunted affect, depression,
guilt feelings), social withdrawal {i.e.,
consisting of the following 9 items: poor
use of leisure time, unpopular, social
withdrawal, inactivity, excessive shyness,
refusal to participate in nonmedical thera-
py, ...poor assertion, lack of family sup-
port)....

‘From the Wong, Olver, et al. {2000)
study, the 20 dynamic factors found
useful in a pre- and post-treatment fash-
ion included the following:

"Violent/criminal lifestyle variables (i.e.,
Violent Lifestyle, Criminal Personality,
Criminal - Peers, Interpersonal Aggres-
sion, Violence During Institutionalization,
Weapon Use, Substance Abuse, Vio-
lence Cycle)

"Cognitive  variables ( i.e, Criminal
Attitudes, Work Ethic, Insight into the
Cause of Violence, Mental- Disorder,
Cognitive Distortion)"

The first conclusion that can be de-
duced from this is that, at a minimum,
most (if not all, perhaps) so-called
“dynamic” risk factors were studied in the
course of consiruction of one or more
actuarial measures and were then reject-
ed as adding nothing significant to risk of
re-offense. Therefore, it is exceptionally
intellectually dishonest to resurrect these
matters and proclaim them as factors of
such risk, merely by the rhetorical device
of then claiming that they represent a
difference from the earlier actuarial ex-
amination of risk.

The second ramification from this con-
sideration of various matters as potential
risk factors for re-offense arises in other
part from the fact that various actuarial
instruments find different factors to be of
significance in assigning claimed proba-
bilities of risk to a given sex offender.
And of course, as a matter of logic, all
other factors considered by the creators
of one actuarial instrument, but rejected
as having no incremental significance as
to such risk of re-offense, were rejected

by the creators of that instrument for that
Very reason.

Yet because different actuarial instru-
ments were created from differing lists of
‘nominee’ potential risk factors, and
because the factors that ‘made the cut’
as to one actuarial instrument are differ-
ent than those in another such instru-
ment, so-called expert witnesses in any
given sex-offender commitment case can
and do select the particular actuarial
instrument to use that either casts the
subject in a horrible light of claimed high-
probability of re-offense or casts the
subject as being unlikely to reoffend,
depending entirely on who retained that
expert and what point the experts favors
making for whatever ulterior reason. In
short, purely by the process of selection
of one actuarial instrument over another,
virtually any claim as to probability of re-
offense can be made in any sex offender
commitment case.

Further, conversely, again purely by
selecting one actuarial instrument and
avoiding others, a so-called expert can
effectively preserve hisiher ability to
make an alternative argument that such
“dynamic” factors as he/she may select in
the case as claimed to be present on the
basis of inductive inference from any fact
or claimed fact (no matter how flimsy
and/or ambiguous the evidence for such
fact may be) simply by consciously avoid-
ing the actuarial instrument that them-
selves did not consider and reject such
dynamic variables in the course of design
of that instrument.

None of this is actual scientific proce-
dure. Instead, it is a crass fraudulent
imitation of science intended to cast a
false appearance of scientific legitimacy
in place of rank pick-and-choose strata-
gems either made-to-order or to appear
to support any preconceived bias held by
the so-called expert.

Gregory DeClue, “Years of Predicting
Dangerously,” 5 S. Cal. Interdisc. L.J.
179 (Winter. 2016), examined the prac-
tice of such “clinical adjustment” or RAI
predictive  probabiliies of re-offense,
concluding in the article's Abstract: “...[T]
he data thus far show that clinical adjust-
ments or overrides reduce the accuracy
of actuarial-based risk prediction.” The
findings on which this conclusion is
based are as follow:

(pp. 20-1): 2009

."Three studies examined the differ-
ence between actuarial scores and ad-
justed actuarial risk ratings (Gore 2007,
Hanson, 2007; Vrana, Sroga & Guzzo,
2008). In these studies, evaluators were
required to complete an actuarial risk tool
and then were allowed to adjust the final
risk rating on the basis of factors external
to the actuarial tool. All three studies
were prospective, and evaluators com-
pleted the ratings as part of their routine
procedures. In two studies, the raters
were probation officers (Hanson, 2007;

Vrana et al. 2008), and in the other
study, the raters were either psycholo-
gists or correctional staff (Gore, 2007).
For all three measures, for all types of
raters , and for all outcomes, the adjust-
ed scores showed lower predictive accu-
racy than did the unadjusted actuarial
scores.”

(pp. 21-2): 2010

"How do adjustments or overrides to
actuarial risk assessments dilute accura-
cy? One example is found in Gore's
(2007) dissertation.  She found that
clinical overrides that increased predicted
risk resulted in 4 more true positives
(people rated high risk, who actually
sexually recidivated) but at the cost of 75
fewer true negatives (people rated as low
risk, who actually did not sexually recidi-
vate).8

2011

“Montaldi  (2011) mentioned, ‘Given
decreased base-rates over the past 20
years, the most accurate method now
may be to just use the overall (low) re-
conviction base-rate and predict non-
reconviction for every offender. We
would have false negative errors but
perhaps fewer errors overall.'d

2012

“Two more studies have addressed the
accuracy of pure-actuarial risk assess-
ment versus adjusted-actuarial risk as-
sessment for sexual recidivism. In one
study, Storey, Watt, Jackson, and Hart
(2012) found that clinical adjustments or
overrides of the Static-99 decreased the
accuracy of rigk prediction: 'In 30 cases,
clinicians used discretion to ‘override’ or
adjust the Static—99 ratings when mak-
ing final risk judgments, but the predictive
validity of the clinical adjusted ratings
was worse than that of the original Static-
99 ratings made by clinicians' (p.1). ‘The
clinical override scores were less predic-
tive of sexual recidivism than the scores
without overrides..... Examinations of
the Hazard Ratios for the two sets of
ratings indicated that the ratings with
overrides predicted recidivism in the
wrong direction - that is, clinical over-
rides of increased risk were actually
associated with lower recidivism rates
and vice versa.' (p. 8)

“...[Ofther studies have also found that
clinical overrides made to actuarial
scores decrease predictive validity (Gore,
2007; Hanson, 2007; Vrana , Sroga, &
Guzzo, 2008)' (p. 9). See also Hanson,
Harris, Scott, & Helmus (2007)."

{(p. 23): “..In spite of Hanson and
Thornton's guidelines (be prudent, make
only minor adjustments or none at all,
only make adjustments in the face of
special features such as debilitating
disease or stated intentions to offend),
clinicians have sometimes chosen not to
rely on the results of the actuarial instru-
ment, even in the absence of special

circumstances. The result has been a
decrease in accuracy. Available re-
(Continued on page 5)
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search does not support the use of pro-
fessional judgment to adjust or override
actuarial-based risk assessment of sexu-
al recidivism.

What Then Must We Do?

“In their 1989 Science article, Dawes,
Faust, and Meeh! noted that, in spite of

an increasingly massive and consistent |

body of evidence, few practitioners
seemed to have changed their practice
habits (see also Grove, 2005). My expe-
rience in SVP cases over the past 14
years is similar. In their reports and
testimony, SVP evaluators routinely use
an actuarial instrument (typically the
Static-99R these days) and then use their
judgment to consider additional factors
before offering a 'professional opinion’
regarding the person's likelihood to sex-
ually reoffend. In doing so, evaluators
typically fail to mention that they are
using an approach to risk assessment
that has been shown to decrease the
accuracy of risk predictions, has no
known reliability, and fails to produce a
probability of re-offense with an associat-
ed confidence interval (making it impossi-
ble to know the certainty of the risk pre-
diction)."
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“Secondly, the range of such supposedly
extraneous matters proposed by clinically
oriented evaluators as further factors,
upon which to justify inflating the RAI-

derived recidivism probability is endless.
Doren, at 167-68, cites these, for in-
stance, as among such matters lacking in
scientific confirmation:

"insulting, teasing, and obnoxious verbal
behaviors; lack of consideration of others;
unconventional attitudes; criminal atti-
tudes; shallow affect, superficiality; ten-
sion; medication noncompliance; prob-
lems with housekeeping or cocking; poor
self-care and personal hygiene; sub-
stance abuse; physical self-abuse; sug-
gestible and easily led; problems with
money management; ...fire-starting;
criminal associates; inappropriate de-
pendency).... "excitement, anxiety, ma-
nia, anger, ...depression, guilt feel-
ings....poor use of leisure time, unpopu-
lar, social withdrawal, inactivity, exces-
sive shyness, ...poor assertion, lack of
family support).... "violent lifestyle, crimi-
nal personality, ..weapon use, sub-
stance abuse...."

Lawyer X, 'Deviant Justice; The Ameri-
can Gulag, (In Depth Media, 2014, avail.:
www.amazon.com), at pp. 83-84, adds
these further “dynamic factors” “poor
social support, antisocial peers, antiso-
cialfimpulsive lifestyles, ...hostility,
anxiety, poor coping mechanisms, sub-
stance abuse, intimacy deficits,
unemployment, ...poor grooming.” Many
of these are "acute,” that is, varying
greatly from one period to the next (e.g.,
daily, weekly, or monthly variation). Ali of
these matters are amorphous and subject
to extremely subjective judgment. More-
over, none of them has a clearly demon-
strated causal or indicative relationship to
sex crime commission. :

Lawyer X, supra, at 9091, cites
Prentky, Janus, et al, "Sexually Violent
Predators....", supra, at 12 Psychol., Pub.
Pol'y & Law 378 as explaining that use of
these claimed factors is done in an ad-
verse, ‘cherry-picking' manner, seeking to
confirm an a priori opinion that the of-
fender remains dangerous. In other
words, merely any criticism whatsoever
that can be laid against a given sex
offender, regardless how far removed
from sex offending, can be claimed, with
no scientific accountability, to justify
increasing the asserted level of sex-crime
recidivism probability. This is the end of
science.

Worse, more than half of those using an
RAI will ‘adjust’ the percentage of likeli-
hood of recidivism based on either per-
sonal impression of inaccuracy of certain
aspects of the RAI in question or subjec-
tive impressions of the offender scruti-
nized. Such ‘adjustments,’-typically not
divulged to the court, convert the ARA
process to a CRA process, with its even
lower accuracy.

RAls judge a sex offender under scruti-
ny for the seeming resemblance of a
certain, single factor to that of the factor
in question, said by the RAI's originators
to be present as to other individuals. Yet
the RAI ‘rater” (i.e., the “examiner” or

other expert witness in a given commit-
ment case) has no access to those indi-
vidual records of the offenders in that
supposedly representative sample; he/
she must simply take the RAI originator
at his/her word, and trust the subjective
views -of that originator.  This is com-
pounded by the fact that, in all RAls,
numerous factors on the 'checklist' are
typically found present as to any given
sex offender under scrutiny, when the
rater is told that the individual rated per
the RAl is facing a commitment petition.
The end result is that all sex offenders
thus rated are scored with far greater
predictions of likelihood of re-offense —
even when the actual pool of sex offend-
ers thus rated is not a commitment sub-
set, but merely an average sampling of
all sex offenders then in a given correc-
tions setting. This implies that such
RAls, as actually employed, predict
everyone in an average sampling as
having far above-average likelihood of re-
offense, an impossible scientific self-
contradiction in terms.

In this context especially, it is neither
accurate nor fair to confine someone for

. | decades or for natural life merely be-

cause some RAI rater thought he resem-
bled certain factors ascribed to others, or
even more uncertainly, just because he
was assigned the same total RAl scores
as some others. This only illustrates that
all prediction of sexual re-offense is
ultimately based on group ‘membership.’
But an average outcome over that group
cannot be a valid prediction of outcome
of any individual in that group who simply
does not conform to that average.

In one case of an unsuccessful federal
attempted sex offender commitment, the
court rejected that certification and re-
leased the defendant (United States v.
Abregana, 547 F. Supp. 2d 1145 [D.
Hawaii 2008]). Of note, prosecution
psychologists applied three different RAls
(Static-99, RRASOR, and MnSOST-R) to
arrive at frightening predictions from each
of those RAls of highly probably future
sexual recidivism by the defendant. Yet
defense experts, using those same tests,
came up with radically lower scores (and
lesser signified percentages of such
probability of future recidivism). Noting
this, that judge sniped at mere
“impressions” and “subjective analysis”
inherently involved in the process.

0. Current Infrequency of Sex Crime
Recidivism  Renders _ Recidivism
Prediction Wildly _Inaccurate and
Meaningless.

fronically, the drastic reduction in sex-
crime recidivism over -the last twenty
years has also inherently reduced the
predictive accuracy and certainty of ARA
(this last reflected in "confidence inter-
vals" so wide as to render any probability
percentage derived through any given
‘risk assessment instrument’ [‘RAI"]
utterly meaningless). The current base
rate for sex offense recidivism in Minne-

sota is 3.2%. Doren, supra, at pp. 151-
52, explains this:

“Statistically, the more rare an event
is, the more difficult it is to predict those
situations in which it will occur without
also including many cases in the same
prediction where the event would not
actually occur.. Put in terms of sexual
recidivism predictions, the rarer is the
sexual recidivism being predicted, the
more likely the predictions will inciude
nonrecidivists in the predicted recidivist
category. Predictions frying to distin-
guish the occurrence of rare events
from the far more common are noteri-
ously high in their inaccurate inclusion
of the common events in the set where
the rare one is predicted, an error that
is largely statistically determined...."

"...Knowing a reasonable approxima-
tion of the underlying sexual recidivism
base rate, therefore, tells evaluators
something about the statistical limita-
tions of the predictive accuracy of the
methods being employed,....”

Thus, the lower the base rate, the
greater the " inherent inaccuracy and
uncertainty of all RAls. At a miniscule
base rate of 3.2%, conversely, the inac-
curacy and uncertainty of all RAls is
enormous — perhaps in the range of 97%
inaccurate. )

Prentky, Janus, et al., “Sexually Violent
Predators in the Courtroom (etc.), supra,
at p. 374, notes: "The problems inherent
in low base-rate prediction of dangerous-
ness have been addressed numerous
times (e.g., Grove & Meehl, 1996; Mo-

nahan & Steadman, 1994;. Swefs,
Dawes, & Monahan, 2000, Wollert,
2008). .

Such inaccuracy defies science and
deprives Respondents of due process.

r. No Method of Combining Actuarial
Risk Scales Provides Any Increase
in Predictive Accuracy over the Most
Accurate Actuarial Scale in the
Combination.

Michael C. Seto, “Is More Better?
Combining Actuarial Risk Scales to
Predict Recidivism Among Adult Sex
Offenders,” - 17 Psychological Assess-
ment 156-167 (Issue 2, June 2005),
reports evaluating the accuracy achieved
through multiple methods of combining
four commonly used actuarial risk scales
when applied to a sample of 215 adult
male sex offenders. Seto found that no
Combination method provided any statis-
tically significant or consistent advantage
over the predictive accuracy of the single
best actuarial scale in the combination.
Therefore, such combination does not
alleviate the inaccuracies of individual
actuarial scales.
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Ira Mark Ellman, "When Animus Matters
and Sex Offense Underreporting Does
Not: The Sex Offender Registry Regime,"
7(1) Univ. Of Pa. J. of L. & Public Affairs
___{Jan. 2022; accepted July 2, 2021)

Text excerpts: :

Slip, pp. 5-7: “Registration, or convic-
tion for a registrable offense triggers a
host of additional consequences. Most
registrants are publicly identified as 'sex
offenders’ on official state websites,
which are in tumn finked to a national
system maintained by the federal govern-
ment intended to allow national searches
by anyone. These public listings may
include the registrants' address and place
of employment. State and local laws
often restrict where registrants may live,
frequently resulting in their becoming
homeless and even causing their forced
eviction from nursing homes or hospices.
In some states registrants who have
completed their sentences may nonethe-
less be kept in prison because they
cannot find a place to live that complies
with the state’s residency restrictions.
They may be forced to move on 30 days’
notice, requiring their children to change
schools mid-year, because a new park or
child care facility opened that is closer to
their home than the minimum distance
specified by statute. Separate presence
restrictions limit where they can go, with
the result that a registrant may be unable
to enter a public school to meet his
child's teacher or watch his child's perfor-
mance in a play or athletic event. In-
deed, in some states a registrant can
commit a crime by entering a public park
to fetch his own child. State laws bar
registrants from a broad range of occupa-
tions, including haircutting, plumbing,
selling hearing aids, land surveying, and
working in a dialysis facility. Federal law
bars registrants from housing programs
permanently. Their access to computers
or smartphones are limited or barred
altogether for years after their release,
and sometimes indefinitely, which further
burdens their ability to find employment
or maintain social connections.

When a registrant in one state travels to
another state, he must register in that
state — within a time period that varies
from state to state and is often short
enough that weekend visits can trigger
the registration obligation. Simple vaca-
tion trips, or even commutes across state
lines, can thus become traps for the
unwary who inadvertently commit regis-
tration offenses that carry potential for
significant prison sentences. ~ Some
states routinely require registrants to
wear ankle bracelets enabling round-the-
clock location monitoring, sometimes for
iife. Others require the driver's license of
registrants to contain a stamp identifying
them as sex offenders. The passport of
any registrant convicted of an offense
involving @ minor (including non-contact

offenses such as viewing explicit pictures
of anyone under 18) must contain a
notation identifying him as a sex offender,
part of a broader federal program to
restrict the international ravel of all regis-
trants. Because registrants are denied
the right given other citizens to obtain
permanent residency status for their
family members, their spouse and chil-
dren who are foreign nationals cannot
remain in the United States. One com-
mon result is forced separation when
registrants cannot follow their evicted
family to their foreign home because of
the other laws restricting registrants'
international travel.

Slip, pp. 8-9; These examples of bur-
dens imposed by law are predictably
supplemented by private actions trig-
gered by the identification of registrants
on publicized websites as ‘sex offenders.’
As noted by the Alaska Supreme Court,
'linternet publication of sex offender
registration information potentially inflicts
grievous harms of sex offenders ranging
from public scorn and ostracism to har-
assment, to difficulty in finding and main-
taining employment, to threats of violence
and actual violence." Their spouses and
children are often ostracized.  Their
families are more likely to disintegrate,
denying them the support important to
rehabilitation. Those who try to help
them may become targets themselves.
Indeed, programs to help released of-
fenders re-integrate into society often
exclude them....

The package of burdens imposed by
these laws, and the private actions they
encourage, is extraordinary in at least
two ways. First, no other category of
individuals who have completed their
criminal sentence, including any term of
parole or supervised release, is subject to
anything remotely similar. Those once
convicted of murder or drug dealing need
not usually worry about their registration
obligations in every state they enter, or
locational bars on where they may go or
live, or a stamp on their driver's license or
passport.  And this disparity gets worse
as recent criminal justice reforms intend-
ed to soften the much smaller group of
collateral consequences routingly im-
posed on former felons typically exclude
registrants from their grace. ...[Tlhe
American registry regime is an interna-
tional outlier. Even though many coun-
fries maintain sex-offense registries in
some form, available to law enforcement
personnel, virtually none ‘permits the
prevalent U.S. practice of proactive notifi-
cation of sex offense registry information
to unlimited community organizations and
the general public.’ After reviewing these
practices of other countries, as well as
the social science evidence, the Council
of the American Law Institute has ap-
proved a revision to the Model Penal
Code, to be reviewed by the membership
in June of 2021, that would eliminate
entirely all publicly accessible websites

listing ‘sex offenders,’ as well as any
other forms of general public notification
concerning them, and prohibits or limits
other collateral consequence currently
applied to them alone.”

Slip, pp. 16-19: The history of these
[registration] laws is also suggestive. ...
Many of the new laws, both federal and
state, were named after a victim in one or
another well-publicized case, typically
involving a particularly disturbing fact
pattern.... Though such cases are atypi-
cal (just two percent of reported sexual
offenses against children under twelve
are committed by strangers, much less
strangers who abduct a child) they never-
theless became the understood context
in any discussion of them. So strangers
committing sexual assaults on children
became the image of the laws' intended
target even though hardly anyone affect-
ed by these laws had ever committed
such a crime. ...The mayor of one city
explained it had adopted residency re-
strictions for registrants that went beyond
any imposed by state law in order ‘to do
anything we could to make sex offenders
uncomfortable.”*  The popular belief,
adopted by legislators, is that all those
reached by the registry are threats to
commit the horrific stranger attacks
against children memorialized by the
laws' names, even if some had not yet
been caught at it.

What's important here is that registrants
were no longer considered as individuals
but as members of a despised group all
damned by fundamental and probably
permanent character flaws that made
them likely to engage in evil conduct.
The very label ‘sex offender' applied to
registrants encourages that understand-
ing. People may be disinclined to sup-
port treatment for those convicted of sex
crimes in the belief that it won't work
because they cannot be reformed.
There's some reason to think that educat-
ing people about the facts — that sexual
offenders are not all doomed to offend
again, that they can reform — might lead
to less punitive attitudes. But providing
accurate information is not necessarily
enough to eliminate animus. For exam-
ple, one study found potential jurors were
twice as likely to commit a felon [abeled
‘sexually violent predator' to an indefinite
term of confinement, as compared to
others with the identical criminal records
and risk assessment reports who were
not so labeled. It was not that the jurors
refused to believe the risk assessment
reports, because they agreed the labeled
offenders were no more dangerous or
likely to reoffend than the unlabeled
ones. Nor did demographic variables
predict these differing judgments about
whether to commit or parole. What was
different is that for the labeled offenders,
jurors reported a greater desire to 'get
revenge' and to 'make the offender pay.’

What such studies suggest is that the

public cares less about the practical
usefulness or efficacy of sexual offender
crime control measures because it be-
lieves these laws' burdens fall only on
evil people. So even if they are not
effective, they are still deserved. The
official sex offender label is easily seen
as certifying their evil status, thus justify-
ing their attitudes. So it's not at all sur-
prising that surveys find most people
support imposing measures like websites
publicizing ‘sexual offender status,
restrictions on where registrants can live
or go, and even their castration, without
regard to whether there is any evidence
such policies reduce sexual offending.
But of course, the label 'sex offender’ is
not a psychological diagnosis. It is a
legal classification triggered by a single
conviction for any crime on a long list
that ranges in both nature and serious-
ness. The evidence that animus toward
registrants lies behind the laws that
burden them should require scrutiny of
whether the burdens in fact further the
valid policy purpose offered to explain
them. That scrutiny requires a look
behind the 'sex offender’ label, to ask
both if most so labeled in fact present a

‘special risk of harm to others, and

whether the burdens selectively imposed
on them actually suppress sexual offend-
ing. Nor, as Carpenter points out, can
that inquiry ignore advances in our un-
derstanding of the burdened group. The
forced expulsion of lepers to separate
colonies was once thought necessary to
protect the public from a disfiguring
disease that evoked fear and disgust, but
today that explanation would not work.
Given what we now know about the
disease's transmission and treatment
with antibiotics, exiling lepers from civil
society could today be explained only by
‘irrational prejudice’ — animus.

Slip, pp. 19-21: II. Studies Show That
Most Registrants Are  Unlikely to
Reoffend, and That the Registry Regime
Contributes Little or Nothing to Reducing
Re-Offense Risk Anyway.

...[Sltudies find these measures con-
tribute little or nothing to reducing the
prevalence of sexual offending. Their
findings do not depend on any assump-
tions concerning the rate at which regis-
trants commit a new sexual offense after
release. Most show simply that the
offense rate, whatever it is, is no different
with these laws than without them. One
study, by the Minnesota Department of
Corrections, adopted a different method-
ology. Minnesota had no statewide law
imposing locational residency restrictions
on registrants; the study's purpose was
to assess whether it should. It reviewed
the records for every one of the 224
individuals convicted of sex offense who
was released from a Minnesota prison
between 1990 and 2002 and then incar-
cerated again by 2006 for a new sex
offense. It examined the facts of each of

(Continued on page 7)
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the 224 re-offenses to determine how
many might have been prevented had
Minnesota barred registrants from living
with a mile of a school, park, playground,
daycare center, or ‘other location where
children are known to congregate.” The
conclusion: there was not even a single:

ed with the shift in the conceptualization
of sexual attraction to children and ado-
lescents. Such attempts to shift have
been met with hostility thus far; despite
this hostility, the findings indicate that age
sexual orientation closely mirrors the
developmental trajectory of gender sexu-
al orientation, as outlined by Seto.”

Text Excerpts:

case in which such locational restrictions
would have prevented the perpetrator's
contact with a juvenile victim.

...95% or more of all those arrested for
actual offenses are first offenders... The
registry regime's apparent premise — that
a large share of sexual offenses are
committed by a small group who offend
again after completing a sentence for an
earlier sexual conviction - is thus mistak-
en. One can't have much impact on the
overall incidence of sexual offenses by
concentrating efforts on a group that
accounts for less than five percent of
them. The law's focus on registrants
recalls the classic story of the fellow who
tries to help a drunk searching for his
keys under a streetlamp. After a while he
asks the drunk if he's sure this is where
he lost them. 'Oh, no,’ is the reply. 'f lost
them in the park. But this is where the
lightis." If we want to make a real dent in
sexual offending rates, we must bring
light to the park. Searching harder under
the streetlamp won't help. And that is
true no matter the overall rate of sexual
offending if most offenses are in the
park."

Notes:

T American Law Institute, Model Penal
Code: Sexual Assault and Related Of-
fenses, Tentative Draft No. 5, 505-513
(2021)

2 The documentary film Untouchable,
available for streaming on Amazon Prime
Movies, includes interviews with the
figure behind Florida's very harsh registry
regime laws, who also suggests his goal
was 1o make life for Florida registrants so
difficult that they would leave.

{Other notes deliberately omitted.]
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Pedophilia as Age
Orientation:
Further Support
for Seto’s
Conceptualization

Crystal Mundy, "Pedophilia as Age Sexu-
al Orientation: Supporting Seto’s (2012)
Conceptualization,” (preprint submitted
for peer review) (Nov. 2020)

Abstract Excerpt:

"...Expected patterns with relation to
age of onset, expressions of both sexual
and romantic attractions, and stability of
such attraction over time were found. As
noted by Seto, there are clear clinical,
and potential legal, implications associat-

"Contemporary research has indicated
that sexual attraction to children and
adolescents may be more reflective of a
sexual orientation than a mental health
disorder or paraphilic interest.  Seto
(2012) proposed that pedophilia should
be conceptualized as a sexual orientation
rooted in biology, rather than a deviation
that is triggered through environmental
processes or trauma. According to Seto,
sexual attraction to children is character-
ized by the primary features indicative of
gender sexual orientations. These fea-
tures include the foliowing: (a) primary
age of attraction beginning in adoles-
cence, often recognized as puberty com-
mences; (b) sexual attraction that coin-
cides with other aspects of attraction,
such as romantic feelings and subjective
notions of love; and {c) stability of attrac-
tion over time. This conceptualization
was expanded upon in Seto's (2017)
article outfining sexual orientation from a
multidimensional framework incorporating
gender, as well as age and/or pubertal
development.

Relevance of Etiology to Assessment
and Treatment

...Sexual attraction to children has
typically been approached therapeutically
in terms of removal and/or reduction of
the attractions, due to its conflation with
child sexual abuse. However, movement
towards an orientation perspective of
sexual attraction to children would ques-
tion the efficacy of such approaches.
Instead, acceptance- and strengths-
based practices may prove more benefi-
cial, as is the case with many other is-
sues related to sexuality (e.g., DeBord et
al, 2017) while continuing to
acknowledge the inappropriateness of
acting on such attractions....

Some research has claimed to show
that pedophilic interests can be modified
and reduced (e.g., Federoff et al., 2015);
however, the findings have been chal-
lenged due to methodological and statisti-
cal "issues suggesting that no such
changes occurred (e.g., Bailey, 2015,
Cantor, 2015; Mokros & Habermeyer,
2016). Thus far, treatment models aim-
ing to reduce or eliminate the attraction
have showed no treatment gains for
minor-attracted men (Beier et al., 2015).
Cantor and McPhail (2016) have stated
that if sexual attraction to children is
unchangeable, then treatment needs to
focus on behavioral change and how to

‘enhance well-being. If sexual attraction

to children is conceptualized as a sexual
orientation, clinical strategies should
focus on accepting, but refraining from

acting on the attraction, rather than at-
tempting to remove it completely....

As treatment for minor-attracted per-
sons develops, focusing on the manage-
ment of sexual attraction to children in
everyday life will likely be crucial. This
includes - addressing issues such as
sexual pre-occupation, sexual drive, and
managing sexual arousal (Cantor &
McPhail, 2016).  Further, addressing
correlated factors, such as internalized
and perceived stigma, = stigma-related
stress, social distance, hopelessness,
and loneliness may enhance ftreatment
outcomes (Cantor, 2014; Cantor &
McPhail, 2016; Hatzenbuehler, 2009;
Jahnke et al., 2015). Reducing the stig-
ma that an individual has towards them-
selves may also play an important role in
treatment. Without such treatment, minor
-attracted persons may be more likely to
experience  stigma-associated  stress,
leading to issues such as anxiety, de-
pression, and alcohol use; such treat-
ment issues have also been identified
among  other  sexual  minorities
(Hatzenbuehler, 2009; Pescosolido &
Martin, 2015). Treatment aimed at re-
ducing such stigma-associated stress
may lead to improved psychological well-
being and living a meaningful life.

...]A] recurrent theme in the emerging
research on sexual attraction to children
was therapists’ perceived inability to
focus on mental health concerns outside
of their clients' sexual attractions
(Levenson & Grady, 2019). This was
noted to be a particularly problematic
barrier.  Such individuals were often
seeking treatment to increase their well-
being, but they felt shamed and were
unable to establish effective treatment
planning with their providers, so they
disengaged from treatment (Levenson et
al. 2019)....

Characteristic 2: Sexual vs. Romantic/
Emotional Attraction. Although primarily
attracted to minors who they do not
engage with, most participants identified
sexuality as an important part of their life.

When asked whether they have ever
been ‘in love with a child, 59 (64.1%)
identified that they had, whereas only 33
(35.9%) identified that they had not. ...
This indicated that neither preferred body
morphology nor gender orientation differ-
entiated between those minor-attracted
persons who identified falling in love with
a child versus those who did not. Nearly
all (n = 86; 98.8%) participants identified
that they ‘'love children' and many report-
ed that they find children ‘very attractive.’

Characteristic 3: Stability Across Time.
Stability across time was assessed using
demographic information. A one-way
ANOVA was conducted to determine
whether the development of attraction to
prepubescent girls differed depending on
the individuals' preferred Tanner Stage.
The results were insignificant, indicating
that when attractions to prepubescent
girls developed, it did not differ depend-

ing on what preferred Tanner Stage
(body morphology) was preferred. Fur-
ther, the effect size was negligible; the
effect size was calculated using boot-
strapping methods (n = 1000). The
results of the ANOVA for sexual attrac-
tion to prepubescent boys was similarly
nonsignificant, indicating that when the
attractions to prepubescent boys devel-
oped, they also did not differ depending
on what preferred Tanner Stage (body
morphology) was endorsed. Further, the
effect size was negligible; this was again
calculated using bootstrapping methods
(n = 1000). Relatedly, regardless of
when attractions developed, the age
range of participants was 18 through 65
years old for all groups; this indicated
long-term attraction given most reported
the attractions beginning in childhood or
adolescence.
Qualitative Analysis and Results
Sexual Development During Adoles-
cence and Puberty.  All interviewees
discussed sexual aftraction o children
from a sexual orientation perspective, of
which several subthemes could be iden-
tified. The first related to the develop-
ment of sexual attraction to children
during adolescence. All but one inter-
viewee reported identifying and recogniz-
ing their sexual interests prior to the age
of 18. Most often, this occurred during
early adolescence and puberty for the
participants.  Many participants ~ de-
scribed two clear, distinctive stages with
respect to their sexual orientation. The
first stage often involved a vague recog-
nition of sexual interests, often in minors
younger than themselves, even in ado-
lescence. The second stage occurred as
the interviewees began to realize their
sexual attractions were not 'growing with
them' and they remained sexually inter-
ested in minors, As part of this stage,
these attractions-also began to be self-
identified as problematic, and the labels
of ‘pervert’ or 'pedophile’ often became
stigmatizing and distressing for the
individuals.
P2. | was around the age of 13 when |
first realized that | was drawn to young-
er children. | remember having a crush
on my best friend’s 4-year-old brother
when | was 13,
P5. Alright, this is a complex question.
This is the one that | answer differently
depending on how it's asked because
when did | first start experiencing that?
| suppose | can think of instances when
I'was 11 or 12 years old, and obviously
| didn't understand, | didn't realize what
it was at the time. My first, 1 guess
what you could call a crush, that | can
remember at least, the kid was 5, | was
[ believe 11 at that point. That's when
it was specifically like — | don't remem-
ber any sexual components fo it, and in
general the emotional, romantic, that
side of attraction is stronger for me
generally. The first time it started really
(Continued on page 8)
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bothering me that | can remember,

around 16. But | didn't actually admit it.

| was pretty much still in denial until |

was 18.

P18. Yeah, | think it's probably pretty

common as well, it's as | was getting

older and going through puberty, |

_started becoming attracted to other kids
my age and a little bit earlier, so [
thought that was pretty normal and as |
got older then they sort of didn't, and !
still wasn't really concerned about it
until | noticed that all my friends are
talking about the girls and I'm like may-
be. So, yeah, right around puberty and
as gefting into my mid-teens, the
younger kids were more attractive than
the older kids.

Differing Attraction Components. Dur-
ing the process of recognizing their sexu-
al interests, many interviewees identified
differing components to their attraction to
minors. This resulted in a second sub-
theme related to differentiating emotional,
romantic, and sexual attraction among
the interviewees.  Several individuals
noted attraction to the overall nature or
children, including their innocence, ability
to engage in the world completely, and to
be spontaneous. Further, some noted
that the naiveté of children, specifically
the fact that they have not been exposed
to negative aspects of the world, was
attractive. These factors could be more
of an emotional congruence with chil-
dren, rather than romantic attraction.
Regardless, many participants also noted
a romantic attraction to minors, engaging
in fantasies related to long-term relation-
ships with minors rather than exclusively
sexual relationships....

P16. There's an emotional attraction to
...kind of wanting to be them or like a
little jealous of wanting and wishing |
was them and wishing | was a boy
again. It's a was of kind of affirming
that like connecting on that level of like
you know uh yearning for that. And
there's some like mild fetishes. Just
like emotionally charged objects around
it. Which is, a lot of them are kind of
boy like. Like, you know, a backwards
baseball cap, skateboard, scuffy sneak-
ers, stuff like that, that I'll find attractive.
But it's weird, like socially, | don't partic-
ularly appreciate interacting with boys
that much. They're just not complex
enough, like socially, to really achieve
what | want, you know? | mean, I'd like
to have a deeper conversation with
someone on a more complex level that
adults would have, and boys don't....

...When describing physical character-
istics that were attractive, aspects such
as small frame, larger eyes, and lack of
body hair were identified. These aspects
varied depending on their gender and
age orientation.... ’

Developmental Characteristics and

Trajectory of Sexual Attraction to
Children

Research examining sexual orientations
has established criteria regarding the
developmental process of sexual orienta-
tion (Seto, 2012); these criteria were
used when examining whether sexual
attraction to children displayed similar
characteristics to that of sexual orienta-
tion with respect to gender. According to
Seto, the features that arise in relation to
the developmental process of sexual
orientation include the following charac-
teristics: (a) primary age of sexual attrac-
tion beginning in adolescence, often
recognized as puberty commences; (b)
sexual attraction that coincides with other
aspects of attraction, such as romantic
feelings and subjective notions of love;
and (c) stability of attractions over time.
The developmental process of the minor-
attracted persons within this research
program paralleled the theoretical expec-
tations articulated within this framework.
(Seto, 2012, 2017).

From those interviewed, 22 of 23 minor-
attracted persons reported identifying
and recognizing their sexual interests
prior to the age of 18. This often oc-
curred in early adolescence, at times as
early as 11 or 12 Most participants
described a two-stage developmental
process leading to recognition of their
sexual attraction to children. They often
reported initially recognizing having
sexual interest in minors during the first
stage, and then later labeled these inter-
ests as 'problematic’ in the second stage,
This supports the first feature of a sexual
orientation, with most minor-attracted
persons recognizing their attraction
before, or during, puberty. The third
feature is also supported through the two
-stage process, as most minor-atiracted
persons acknowledged a similar age
orientation across their lifespan thus far.
The second feature, involving the inclu-
sion of romantic feelings and subjective
feelings of love, was also supported by
the research program, and will be further
discussed later. No participants experi-

These components may include sexual,
romantic, andfor emotional attraction.
Martijn and colleagues’ (2020) research
found that nearly three quarters of their
sample of minor-attracted persons identi-
fied falling in love with a child during their
lifetime. Many individuals identified expe-
riencing infatuation towards minors; how-
ever, most also identified experiencing
emotional attachments to minors. The
authors noted that an attachment was
suggestive of the long-term nature of the
attraction being reflective of falling in love,
rather than simply sexual attraction (i.e.,
more related to infatuation). These find-
ings, in conjunction with the present
study, clearly indicate that there is more
to minor attraction than simply sexual
attraction.

Outside of the use of child sexual exploi-
tation material, fantasies involving chil-
dren often involved long-term relation-
ships with minors rather than exclusively
sexual relationships. Within the fantasies,
the participants often described the rela-
tionship as reciprocal, in which the minor
could fully engage with them on a physi-
cal and intellectual level. Notably, most
minor-attracted persons recognized that
such fantasized reciprocal relationships
are not reflective of the intellectual capaci-
ty of a minor; however, those capacities
are included as a piece of the fantasy.
Further, minor-attracted persons reported
an attraction to the overall nature of chil-
dren, including their naiveté, mindfulness,
and spontaneous nature. Although these
factors arose in the context of romantic
and emotional attraction, these character-
istics may be more reflective of emotional
congruence with children, rather than
romantic atfractions.  Future research,
building on the recent work of Martijn and
colleagues (2020), should investigate
whether the subjective experiences of
romantic attraction and love are compara-
ble to similar subjective experiences
among non-minor-attracted persons....
Conclusion

...[Slome__...individuals many not be
concerned with their attraction &t all and

enced a cessation of their attractions

feel there is nothing to ‘manage.’

across time, clearly meeting the require-
ment of sustained attractions. Therefore,
according to Seto's (2012, 2017) devel-
opmental framework of sexual orienta-
tion, attraction to children likely meets the
criteria of sexual orientation within this
sample....

...Further, emerging research has
suggested that exclusivity may increase
experiences of romantic feelings and
falling in love with minors among minor-
attracted persons (Martijn et al., 2020).
Delineating Romantic and Sexual
Attraction

...Rather than acknowledging uncompli-
cated sexual interest in minors, most
individuals deconstructed their attractions
into various components that wouid be
associated with romantic relationships.

Regardless of their sexual attractions,
minor-attracted persons need to receive
compassion and be encouraged to build a
satisfying and fulfilling life. This focus will
provide enhanced well-being, thereby
inherently engaging in risk prevention
without the stigmatizing nature of risk
preventive methods. Necessary for this
focus is the recognition that age sexual
orientation very closely mirrors the devel-
opmental trajectory of gender sexual
orientation.”
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Discriminatory Im-
pact of Male Victims
in Sentencing

[eds.], “How Does Crime Type Affect
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Sentencing?,” William A. Percy Founda-
tion Update, Winter 2021, p. 13

Text excerpis:

p. 13: “..For [sex] offenders, about half
the convictions were based on contact
sex (48%), followed by child pornography
offenses "(43%), ‘and then enticement
(9%). Sex of victim was girls-only in'41%
of cases, boys-only in 30% of cases, and
both girls and boys in another 29%.

p. 14" An additional consideration in
discriminatory maximum sentencing in
contact sex with minors is the age of the
victim. Did it make any difference if the
victim was an adolescent or child? For
this analysis, adolescence was consid-
ered ages 14 to 17 and childhood all
ages under 14. [t was for adolescent
victims that the discriminatory sentencing
was most apparent, bringing extreme
sentences in 28% of cases for boy vic-
tims but only 7% for girl victims. Con-
versely, adolescent girls brought only low
-to-medium sentences much more often
that adolescent boys did (62% vs. 22%).
For child victims, discriminatory sentenc-
ing was likewise apparent for the extreme
sentencing category (33% for boy victims
vs. 17% for girl victims). Only a small
difference, however, occurred for the low-
to-medium categories (27% for boys;
34% for girls). In short, for teenagers in
particular, despite the reasonable argu-
ment for their greater agency, sentencing
in the case of adolescent boys compared
to girls was highly lopsided.

pp. 14-5: In order of predictive power
and focusing on the level associated with
heavier sentencing, going to trial was
most impactful in increasing sentencing
terms, followed by contact sex, then boy
victims, victim age being under 12, hav-
ing two or more victims, and lastly, not
having private [legal] representation.
Extreme sentencing was most likely, with
chances being 69%, when the victim was
a boy under age 12 having contact sex,
with multiple boy victims, and where the
defendant did not have private represen-
tation and went to trial. When all these
factors were in place except the victims
were girls instead, chances of extreme
sentencing dropped to 52%. Conversely,
the best-case scenario (i.e., in terms of
low sentencing) was when the victim
was a girl, multiple victims did not occur,
the girl was aged 15-17, the sexual event
was non-contact, the defendant had
private representation, and he plea-
bargained. Here, the chances of low
sentencing were 69% (if all factors stayed
the same, but the victim was a boy, the
chances dropped to 52%). Finally, if we
restrict cases to contact sex, the best
scenario for girl victims (i.e., getting low
sentences) was when only one was
involved, she was aged 12 to 17, private
representation was had, and the defend-
ant plea-bargained. Here, there was a
44% chance of getting a low sentence.

With all these factors the same, but sub-
stituting a boy for girl victim, the chances
of getting a low sentence dropped to
27%.
p. 15: Harsh penalties, anti-gay bias

In summary, sex offences against mi-
nors were often harshly punished
(relative to most other crimes in the sur-
vey), especially when the victim was a
boy. The evidence in the analyses points
to discriminatory sentencing here, which
needs clarification by referring to the
literature on how boy versus girl victims
actually react in the short term and re-
spond in the long term to such sexual
events, as well as to the literature on our
culture’s current and historical attitudes
toward homosexual behavior. Such a
review is beyond the scope of this short
paper, but in brief it consistently points to
substantially more negative response by
girl victims, but it shows a special preju-
dice towards male homosexual .behavior
that persists to the present day, both of
which suggest the sentencing disparities
reported here are discriminatory rather

than just."
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Can VR Shorten
SO Treatment?

Bobbie Ticknor, “Using Virtual Reality to
Treat Offenders: An Examination,” 13(2)
International Journal of Criminal Justice
Sciences 316-325 (July-Dec. 2018).
Abstract: .
" “Clinicians have used virtual reality (VR)
for learning, practice and treatment for
decades, but few efforts have been made
to incorporate this strategy into correc-
tional rehabilitation. Advances in hard-
ware and software, reductions in price
and the wide availability of VR systems
now make this more viable. This article
introduces readers to this innovative
technology and explains how VR can be
used to current rehabilitative efforts.
Potential pitfalls for implementing this
type of program are also discussed.

Text excerpts: : !
pp. 316-17. 1. What is Virtual Reality?

The term virtual reality refers to any
computer-generated  environment that
uses three-dimensional  visualization
software and special transmission devic-
es, such as a head-mounted display
(HMD) or controllers, to provide user
input within the virtual world (Ticknor &

Tillinghast, 2011). The goal of the simu-

lation is for the user to experience the
virtual world as a realistic representation
of the real world. The human visual and
auditory systems respond to computer-
generated stimuli while in the simulation
in an effort to achieve full immersion and
presence.  Immersion refers to the
awareness the user has of the state in
which a participant accepts, interacts,
and is physically, socially and emotionally
engaged in the virtual world’ (p. 8).

p. 319: When combined with traditional
cognitive behavior therapy (CBT), VR-
CBT has been used to treat individuals
with ADHD and conduct problems
(Ceranoglu, 2010). During these ses-
sions, clinicians focus on social skills
training, coping strategies, and other
techniques in order to reduce maladap-
tive behaviors (Anton, Opris, Dobrean,
David & Rizzo, 2009). VR with cue-
exposure therapy (VR-CET) has com-
bined with VR-CBT fo treat individuals
with alcohol andfor drug dependence
(Bordnick et al., 2009). The virtual simu-
lation places the patient in high-risk
situations they might find in the real
world.  Participants learn about their
triggers and acquire coping skills to avoid
a relapse. These programs have led to
statistically significant decreases in sub-
stance abuse (Lee, Kwon, Choi & Yang,
2007; Lee et al., 2009).
3.. Using VR for Correctional Rehabili-
tation

Current correctional treatment efforts
often focus on changing behavior and
addressing cognitive distortions common-
ly associated with antisocial attitudes and
beliefs. Offenders engage in cognitive
distortions that allow them to reinforce
deviant behaviors (Van Voorhis, Bras-
well, and Lester, 2007). CBT attempts to
correct these thinking errors by incorpo-
rating techniques, such as modeling, role
-play and reinforcement, to change think-
ing errors and ultimately, behavior.

Individuals are taught a variety of skills
to help them deal with problematic
thoughts and situations. A trained facili-
tator teaches new skills and asks partici-
pants to apply them o their lives so they
can see the value of what they are being
taught. Each skill is broken down into
steps so it can be replicated. The facilita-
tor will then model the skill so participants
can see exactly how to use it. Partici-
pants role-play a scenario where they
can use the skill. The facilitator wil
briefly review the scenario with each
participant to ensure it captures the
desired intention and will result in proso-
cial execution of the skill. After the role-
play, the facilitator provide immediate
feedback to each participant and any co-
actors that joined the scenario. Home-
work is assigned at the end of the group
so participants can practice what they
learned. This treatment is often delivered
in groups and can be used for offenders
who are institutionalized or under com-
munity sanctions. ...These programs
could be enhanced by incorporating VR
into the curriculum.
pp. 319-20: 4. Implementation

VR can improve on fraditional CBT by
offering a safe, controlled and ‘realistic
environment for offenders to learn and
practice new skills. Group facilitators can
use the virtual environment to model
each skill. This provides participants the
ability to actually see how the skill can be
used rather than imagining it. Additional

features, such as embedded videos,
music and other software, can be used to
enhance the skill training portion of the
group.

Once frained, participants can then
practice their new skill by role-playing
scenarios they might experience in the
real world. This might include a street
scene, classroom, or nightclub, to name
afew. Different scenarios can be created
depending on the needs of each partici-
pant to the group. This allows facilitators
to taifor content to focus on specific
problems.  Additionally, new environ-
ments or experiences can be used to
facilitate graduated practice sessions.

Other features often available with VR
could also be useful. Anything that oc-
curs in the virtual environment can be
recorded. This allows group facilitators
the ability to provide feedback after the
role play, This can be used to correct
behavior and resolve any misunderstand-
ings. The recordings can also be used
for opportunities fo provide reinforcement
for adaptive behavior.

VR-CBT is also a good solution for
those who cannot physically come to
group or who do not have access to
quality services. While traditional groups
require all participants to be in one loca-
tion, VR allows participants who are
physically anywhere in the world to share
a single virtual environment with other
group members. This could be invalua-
ble in addressing responsivity issues,
such as a lack of transportation or child
care arrangements, or for those who do
not have these types of services availa-
ble in their local communities.
pp. 320-21: Recent Exploration

There have only been a handful of
studies that have specifically explored
how VR can be used to complement
current criminal offender rehabilitation
efforts (see Ticknor, 2014; Ticknor &
Tillinghast, 2011). Those presently ex-
ploring VR for offender treatment com-
monly focus on how VR can be used for
substance abuse treatment rather than
behavior modification. ~ As previously
suggested, programs that incorporate VR
have been strongly supported in the
psychology literature for both substance
abuse and conduct disorders. There
have been two studies that have looked
at how to incorporate the technology into
assessment and traditional offender
behavior treatment.

Massil Benbouriche and colieagues at
the University of Montreal used a combi-
nation of Penile Plethysmegraphy (PPG)
and gaze time to assess sex offenders in
2014. They used a VR cave to display
sexually explicit material and recorded
the participant's physiological responses.
They measured gaze time and eye move-
ments using HMD. They also measured
the participant's responses through the
PPG. This tool measures the blood flow
to the penis and is commonly used as a

(Continued on page 10)
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measure of sexual arousal. They con-
cluded that using VR and these devices
provided similar results to other methods
more commonly used to evaluate deviant
sexual responses making it a viable meth-
od to assess sex offenders (Seidman,
2014).

Another study evaluating how VR can be
used in correctional rehabilitation was
conducted by the present author (see
Ticknor, 2017 for more details). The pilot,
nicknamed the Virtual Environment for the
Treatment of Offenders (VETO), took
place in June of 2013 at a juvenile resi-
dential facility in Ohio. This pilot repre-
sented a feasibility study to evaluate if VR
could be used to enhance traditional CBT
for offenders. Participants met with a
CBT Master Trainer for one-hour ses-
sions, three days a week for ten weeks.
A pre- and posi-survey were given to
each participant. There were several
strengths and weaknesses noted in this
pilot study.

All of the juveniles who participated in
the pilot study had been in traditional
group treatment previously. When asked
to compare their experiences, participants
responded that learning new skills and
role-playing in a virtual environment was
much more engaging than their previous
groups. They also felt more open to
discuss their experiences and ask ques-
tions....

...While the facilitator was able to suc-
cessfully use the virtual environment for
training, role-playing and feedback, other
features in the software were not used
that may have increased the effectiveness
of the treatment.
pp. 321-22. Additional Considerations

... Virtual Rehab, with offices in New
York, California and Quebec, has taken
an innovative approach to solving the cost
issue. The company develops curriculum
for vocational job ftraining. Substance
abuse and psychological treatment. Their
program is based on cognitive behavior
and exposure therapy and is customiza-
ble. Each scenario includes a mix of both
soft and hard skills; thus, elevating the
offender's self-awareness and social,
professional and behavioral skills.  All
actions and reactions are also tracked
and saved for further analysis....
pp. 322-23: 4. Conclusion

Using VR for correctional rehabilitation
offers several advantages over traditional
offender treatment. First, VR can be used
to demonstrate, role-play and model skills
in a more realistic environment. Offend-
ers can see how the skill can be used in
scenarios that mimic what they might
actually encounter in their everyday lives.
Second, the software inherent in the
virtual environment can assist facilitators
in providing feedback, correcting behavior
and use reinforcement when the targeted
behavior is achieved....

The lack of resources and ever-shrinking

budgets makes it difficult for many crimi-
nal justice agencies to provide access to
effective treatment for their clients. This
technology has the potential to address
many of these issues and to revolutionize
correctional rehabilitation as we know it.

References

Anton, R., Opris, D., Dobrean, A., David,
D. & Rizzo, A. (2009). The psychology
of criminal conduct, 5 ed. Cincinnati,
OH: Anderson.

Bordnick, P.S. et al. (2009). Reactivity to
cannabis cues in virtual reality environ-
ments. Jour. Of Psychoactive Drugs,
41,105-112.

Ceranoglu, T.A. (2010). Video games in
psychotherapy. Review of General
Psychology, 14, 141-146.

Lee, S. et al., 2009). Quantitative electro-
encephalographic (qEEG) correlates of
craving during virtual reality therapy in
alcohol-dependent patients. Pharmacol-
ogy, Bicchemistry and Behavior, 91,
393-397.

Lee, J., Kwon, H., Choi, J., & Yang, B.
(2007). Cue-exposure therapy to de-
crease alcohol craving in virtual envi-
ronment. Cyber Psychology & Behavior,
10, 617-623.

Seidman, K. (2014, Nov. 3). Researchers
use virtual reality to predict behavior of
sex offenders. Montreal Gazette. Re-
trieved from http://montrealgazette.com/
news/local-news/researchers-use-
virtual-reality-to-predict-behavior-of-sex-
offenders.

Ticknor, B. (2017). Creating a Virtual
Environment for the treatment of offend-
ers: Pilot 1.0. Corrections Today, 58, 46
-50.

Ticknor, B. (2014, Nov. 14). How virtual
reality can help treat sex offenders.

The Conversation. Retrieved from http:/
theconversation.com/how-virtual-reality-
can-help-treat-sex-offenders-33955.

...Several studies have shown that the
‘sensitivity’ of the {polygraph] test is
around 76 percent — meaning that of 100
liars, only about 76 will be detected. If
that wasn't alarming enough, the
'specificity’ of the device is around 52
percent — meaning that of 100 people
telling the truth, only 52 will be identified
as having done so while 48 will be brand-
ed as liars. That's a whole lot of false
positives.

Two companies are now touting prod-
ucts that they claim are more accurate.
Converus is marketing 'EyeDetect,’ which

based SOPs. We find that the victim-
focused: background was the most opti-
mistic that CSA prevention is possible,
and the law and policy background was
the most pessimistic. Furthermore, the
ICSC-focused background was the least
likely to believe in the effectiveness of
containment-based strategies and the
most likely to believe in the effectiveness
of assistance-based strategies. An over-
lapping  victim-and-ICSC  background
consistently fell in between the views of
victim-only and ICSC-only backgrounds.”
Editor's Note: Thus, this study essentially

measures subtle changes in pupil size
and eye movement, Discem Science is
marketing ‘Avatar,’ a device that has a
microphone, and infrared eye-tracking
camera, and an Xbox Kinect sensor to
measure body movement....

...[S]uch _physiological variations are
only partially correlated with deception,
and people respond differently under
pressure. It's also difficult to establish an
accurate baseline for deception in a test-
ing environment where the emotional
states aren't so high. The tech industry
has long used the phrase 'Garbage In,
Garbage Out' to denote the faulty results
achieved from faulty inputs....

According to sociologist Andy Balmer,
such technologies pop up at ‘pressure-
cooker points' in politics, where govern-
ments lower their requirements for scien-
tific rigor and seek certainty in ‘scientism.’
Historian Ken Alder cautions that these
devices are almost always deployed
against the most politically vulnerable,
such as dissidents and homosexuals in
the 1960s and asylum seekers and mi-
grants today [as well as those being tried
for SOCC and those already confined
under such commitments).

* K % kK ok ok ok %

finds that the beliefs of both former sex-
crime child victims and those who sexual-
ly abused children in the past are in
agreement that there is an ability to pre-
vent sexual abuse of children and that
assistance-based sex offender policies
are the likely effective way to achieve
such prevention. In contrast, the authors
find that law enforcers and SO poticy
makers believe that sex-crime prevention
is impossible by any other means than
confinement of sex offenders or other
liberty-restricting measures to achieve
total containment of sex offenders away
from open society. This contrast, aligning
views of sex abuse victims with those
who have committed sex crimes against
children - together all of those who have
direct experience with such crimes -
suggests that law enforcers and SO
policy makers, whose experience with
such crimes is only secondary (through
accounts only) at best, have formed their
views through conjectures and fear-based
imaginings and the emotional reactions of
disgust, horror, and anger such imaginal
experience produced.
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Ticknor, B. & Tillinghast, SA. (2011).
Virtual reality and the criminal justice
system: New possibilities for research,
training, and rehabilitation. Jour. of
Virtual Worlds Research, 4(2), 4-44.

Guess Who Sides
with SOs on Legal
Policy?

Meet Your Friendly
Neighborhood
Psychopath!

Van Voorhis, P., Braswell, M., & Lester,
D. (2007). Correctional counseling and
rehabilitation, 6" ed., Cincinnati, OH:
Anderson Press.
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Do All Lie Detectors
Lie?

Anthony Accurso, "New Lie Detectors Are
on the Way, But Are They Better Than
the Old One?", 3(4) Criminal Legal News
43 (Apr. 2020)
Text Excerpts:

‘New 'Lie Detectors’ are being market-
ed as viable replacements for the aging,
debunked polygraph....

Socia, Kelly M. et al., “How Background
Relates to Perceptions of Child Sexual
Abuse Prevention and Policies Related to
Individuals Convicted of Sex Crimes,” 31
Criminal Justice Policy Rev. 1059-1094
(Issue 7, Aug. 2020)

Abstract: *Although research has exam-
ined perceptions of child sexual abuse
(CSA) prevention and the efficacy of sex
offender policies (SOPs), less research
compares these perceptions between
different backgrounds. We explore these
perceptions among Noith Carolina stake-
holders with backgrounds related to (a)
victims of CSA, (b) individuals convicted
of sex crimes (ICSCs), and/or (c) law
enforcement and policymakers. Specifi-
cally, we examine how these back-
grounds differ in the perceived efficacy of
(a) the ability to prevent CSA, (b) contain-
ment-based SOPs, and (c) assistance-

Rasmus Rosenberg Larsen, Jarkko Jala-
va, Stephanie Griffiths, “Are Psychopathy
Checklist (PCL) Psychopaths Dangerous,
Untreatable, and Without Conscience? A
Systematic Review of the Empirical Evi-
dence," 26 Psychol. Pub. Pol'y & L. 297
(August, 2020)

Excerpt.

*...Specific findings suggest that PCL-R
psychopaths demonstrate similar thera-
peutic progress to non-psychopaths
(Sewall & Olver, 2019), respond in a
predictably positive way to therapeutic
allegiance (Polaschek & Ross, 2010), and
show reduced sexual and violent recidi-
vism risk as well as less serious reoffend-
ing after completing a treatment program
(in a high-risk PCL-R sample; Wong,
Gordon, Gu, Lewis, & Olver, 2012).
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